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I. INTRODUCTION 

The Court of Appeals majority improperly expanded Washington's vested 

rights statutes to prevent the state of Washington from requiring municipalities to 

implement stormwater pollution controls necessary to meet state and federal water 

pollution control statutes. Despite the fact that no other reported case has ever held 

that Washington's vesting statutes dictate the timing of water pollution controls the 

state of Washington directs municipalities to implement, and despite legislative intent 

indicating that the timing of the storm water pollution controls at issue in this case are 

not subject to the vesting statutes, Snohomish County argues that the divided Court of 

Appeals decision does not merit review by this Court. However, the County also· 

requests that if this Court accepts review, it also consider Snohomish County's 

argument that the "finality doctrine" prevents Snohomish County from implementing 

stormwater controls necessary to meet state and federal water pollution control 

statutes. Pursuant to RAP 13.4(d), the State of Washington, Department of Ecology 

("Ecology") files this reply. 

As discussed below, Snohomish County's finality argument is simply an 

extension of its vested rights argument. The Court should accept review to reverse 

the divided opinion of the Court of Appeals that erroneously expanded Washington's 

vesting statutes to prevent the state of Washington from requiring local governments 

to manage municipal stormwater in a manner that protects Washington's waters from 

the adverse impacts of poorly managed municipal stormwater. Because Snohomish 



County's argument regarding finality relies entirely on its arguments regarding 

vesting, it is not necessary for the Court to accept review of this additional issue. 

However, Ecology does not object to the Court accepting review of Snohomish 

County's additional issue because the same analysis that demonstrates the vesting 

statutes do not prevent the State from requiring local governments to implement 

stormwater pollution control requirements necessary to protect Washington's waters 

from the adve~se impacts of poorly managed· municipal stormwater, also 

demonstrates that the "fmality doctrine" does not prevent local governments from 

implementing these necessary stormwater pollution control requirements. 

II. ARGUMENT 

In its Court of Appeals briefing, Snohomish County argued the "doctrine of 

finality" prevented the County from requiring some development projects to 

implement stormwater controls necessary to protect Washington's waters from the 

adverse environmental impacts of poorly managed municipal stormwater. In 

particular, Snohomish County argued it would violate the "doctrine of finality" to 

require a development project to comply with updated stormwater controls if the 

developer applied for a development permit prior to July 1, 2015, but did not start 

construction by June 30, 2020, because the County "has no authority to unilaterally . 

amend, alter or revoke an approved project permit." Snohomish County's Opening 

Brief at 31. Ecology responded to the County's argument by noting that the County 

would not need to amend, alter, or revoke a project permit if the County simply 
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conditioned the permit to require use of the updated stormwater controls unless the 

developer started construction by June 30, 2020. State of Washington, Department of 

Ecology's Response Brief at 28-30. In its reply, the County circled back to its 

vesting argument and argued it could not condition a permit in a manner that would 

be inconsistent with the vesting statutes. Snohomish County's Reply Brief at 22-23. 

In essence, the County conceded that its finality argument depended entirely on the 

validity of its vesting argument. The Court of Appeals did not address the County's 

finality argwnent. Snohomish Cty. v. Pollution Control Hearings Bd., No. 46378-4-II 

at 19 n.lO (Wash. Ct. App. Jan. 19, 2016). 

The County's finality argument is part of its vesting argument and is not an 

independent basis for review under RAP 13.4(b). However, the County's argument 

demonstrates that the interaction of Washington's water pollution control statute and 

land use laws, whether it be vesting or finality, is an issue of substantial public 

interest that should be determined by this Court. RAP 13 .4(b )( 4 ). According to 

Snohomish County, Washington's vesting statutes prevent the County from requiring 

developers that plan to discharge stormwater into the County's stormwater 

infrastructure from using stormwater controls necessary to protect Washington's 

waters from the adverse impacts of poorly managed municipal stormwater. If the 

County and Court of Appeals majority are correct, the Legislature's declared public 

policy to "insure the purity of all waters of the state" will not be met. RCW 

90.48.010. Poorly managed municipal stormwater will continue to impair 
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Washington's waters and will continue to adversely impact "human health, salmon 

habitat, drinking water, and the shellfish industry."1 In addition, the Legislature's 

directive that low impact development practices in municipal stormwater permits be 

"implemented simultaneously" with review and revision of local development codes 

will not be met. RCW 90.48.260(3)(b)(i). 

This Court should accept review and reverse the erroneous conclusion by the 

Court of Appeals majority that expanded Washington's ve~ting statutes to prevent the 

state of Washington from requiring controls on municipal stormwater that are 

necessary to protect waters of the state from poorly managed municipal stormwater. 

Snohomish County's finality argument will be addressed by a ruling from this Court 

that Washington's vesting statutes do not control the timing of stormwater controls 

the state directs local governments to implement in order to comply with state and 

federal water pollution control statutes. 

III. CONCLUSION 

The State of Washington, Department of Ecology respectfully requests that 

this Court accept review to clarify that Washington's vesting statutes do not apply to 

environmental requirements that the state directs local governments to implement in 

order to protect waters of the state, and meet the requirements of state and federal 

water pollution control laws. Because the vesting statutes do not apply to these state 

1
Puget Soundkeeper Alliance v. Dep't of Ecology, Pollution Control Hearings Bd. (PCHB) Phase 1 

Nos. 07-021, 07-026 through -030, and 07-037, and Phase II Nos. 07-022, -023, at 25 (FF 30), 
Findings of Fact (FF), Conclusions of Law (CL) and Order, Condition S4 (Aug. 7, 2008). 
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mandated water pollution controls, the "finality doctrine" does not prevent 

Snohomish County from issuing development permits with the conditions necessary 

to protect waters of the state from the adverse impacts of poorly managed municipal 

storm water. 

RESPECTFULLY SUBMITTED this _!j_!_"'day of April, 2016. 

ROBERT W. FERGUSON 

~ttn;'Z~~ 
RONALD L. LAVIGNE, WSBA #18550 
Senior Counsel 

Attorneys for Petitioner 
State of Washington, 
Department of Ecology 
P.O. Box 40117 
Olympia, W A 98504-0117 
(360) 586-6751 
RonaldL@atg. wa.gov 
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